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are those that came out of the American South-

west and the work opportunities seized in pros-
pecting for silver and gold. Those headed to Arizona
were often warned that they would find tombstones
before they found riches. Prospectors did find wealth
in the mines of Arizona and saw prosperous times, but
many of their great boomtowns eventually turned to
ghost towns. Over a century later, Arizona seems
doomed to repeat this history.

On July 2, 2007, Arizona became the first state to
require every employer to enroll and participate in the
U.S. Department of Homeland Security’s (DHS’s)
flawed, Internet-based Basic Pilot/E-Verify program to
verify the employment eligibility of all newly hired
workers. Dubbed “The Legal Arizona Workers Act,”
the poorly crafted law (which took effect January 1,
2008) also created state penalties for employers who
“knowingly” or “intentionally” employ undocumented
workers, including the possible suspension or revoca-
tion of business licenses, and additional reporting and
compliance requirements.'

Shortly thereafter, several national and local groups
filed suits in federal district court asking that imple-
mentation of the law be delayed because it conflicted
with federal law, violated constitutional due process
rights, increased discrimination against foreign-born
workers, and would cause severe economic hardship to
the state.” These lawsuits were consolidated, and on
February 8, 2008, the court denied the requests to de-
lay implementation of the new law.> Although an ap-
peal of the court’s decision has been filed with the fed-
eral Court of Appeals for the Ninth Circuit, the new
law remains in place for the time being.”

S ome of the greatest success stories in our history

m Why did Arizona enact a law requiring
employers to use Basic Pilot/E-Verify?

The Arizona law was driven by unfounded, nativist
fears that the state’s identity and prosperity were being
threatened by a growing population of immigrants, and
that the state was falling into disorder and chaos.’

Lawmakers believed mandatory use of Basic Pilot/E-
Verify would be a good idea because it would elimi-
nate undocumented workers from the economy, force
them to leave the state, and increase the state’s pros-
perity. Arizona, however, was not headed toward eco-
nomic disaster, and undocumented workers have not
left the state.” The underground economy that existed
before the law took effect still exists.” Arizona al-
lowed fear to undercut its prosperity by rushing to
make Basic Pilot/E-Verify mandatory even though its
problems and negative effects were already well-
documented by the federal government and other re-
spected independent analysts.

m Why is the mandatory Basic Pilot/E-
Verify law bad for Arizona workers?

The law requires employers to use Basic Pilot/E-
Verify for every newly hired worker, regardless of
whether the worker is foreign-born or native-born.
Independent evaluations of the program commissioned
by DHS have found that the federal government data-
bases upon which Basic Pilot/E-Verify relies incor-
rectly identify eligible workers as not authorized for
employment.8 When this happens, workers are given
only eight federal working days to resolve the error, or
they will be fired. If they cannot resolve the error, the
next time they apply for a job they will continue to be
misidentified. The fact that this program is now man-
datory in Arizona means that federal government data-
base errors will essentially deny many workers their
livelihood.

The database errors have the greatest impact on
naturalized U.S. citizens, with almost 10 percent ini-
tially being told that they are not authorized to work.
According to the Census Bureau, there are at least
273,700 naturalized citizens in Arizona,9 which means
potentially 27,370 of those U.S. citizens will be ini-
tially flagged as not authorized to work. Many Ari-
zona workers may find that they are unable to correct
their records within the mandatory time frame.
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Abel Pacheco, a naturalized U.S. citizen for eight
years, went to look for a new job in Arizona when he
lost his job as a truck driver because of the worsen-
ing economy. He applied with eight different compa-
nies, but couldn’t figure out why no one called him
back with a job offer. When he finally found work,
his new employer notified him that it had received a
tentative nonconfirmation of employment eligibility
notice for him, which turned out to be due to an error
in the Social Security Administration’s (SS4’s) data-
base. By the time Pacheco cleared up the problem by
presenting his citizenship certificate at his local SSA
office, the few weeks without an income had forced
his family into financial trouble. “I have to come
home and see my wife in the face and my babies in
the face and tell them, you know, that we re not in the
same position we used to be, and it’s really hurtful,
it’s very anguishing because that’s the last thing a
father wants to say to his family,” Pacheco told a re-
porter.l 0

The challenges in correcting federal database errors
are significant. All workers, regardless of citizenship,
who need to prove that they are eligible to work will
have to correct their records with either SSA, DHS, or
both. There are 16 SSA offices throughout Arizona;
however, they are open only between 9 a.m. and 4 p.m.
and are closed on weekends, so visiting an SSA office
often means missing work. In order to correct errors
with SSA, workers have to present original documents,
e.g., birth certificates,'' marriage licenses, green cards,
or naturalization certificates. Some workers who lack
those original documents will have to obtain replace-
ment documents in order to prove their citizenship or
immigration status. So in addition to missing work
and the time spent traveling to SSA offices, workers
will also have to spend time obtaining replacement
documents from state or federal agencies, for which
they will have to pay often costly fees."

Arizona workers who need to obtain replacement
documents such as green cards or naturalization cer-
tificates will be forced to wait months for these docu-
ments due to processing backlogs within U.S. Citizen-
ship and Immigration Services (USCIS). The USCIS
California Service Center, which processes applica-
tions for Arizona residents, is just now processing ap-
plications for replacement green cards that were filed
in August 2006. These lawful workers could be forced
to go months without being able to earn a living, pro-
vide for their families, and pay their bills. Given the
current economic recession, Arizona should be pro-
tecting all its workers from further economic hardship,
not punishing them for federal government inaccuracy

and inefficiency.

m How has the Basic Pilot/E-Verify law
affected Arizona’s economy?

The latest projections for Arizona’s economic future
are grim. In addition to the money the state has al-
ready spent in enacting the law and engaging in litiga-
tion, it now faces the reality that some of its largest
industries are going to begin suffering overwhelming
economic losses. In the construction industry, for ex-
ample, 10 percent of jobs have vanished over the last
year."”> Other businesses have decided not to operate in
Arizona. For example, a national restaurant chain
owner decided after the law’s passage that even though
he had already spent $100,000 planning for a restau-
rant in Phoenix, it wasn’t worth spending $4 million to
open his business when Arizona’s draconian law could
result in it being shut down for even a small mistake."*
The president of a company that owns 68 fast-food
restaurants and convenience stores throughout Arizona
suspended any new projects in the state because of the
law."”> There is additional evidence that many more
companies will avoid doing business in Arizona simply
because of the requirement that they use Basic Pilot/E-
Verify, or that they will stop doing certain kinds of
business there, such as farmers deciding not to plant
certain types of crops because at harvest time there
won’t be enough workers to pick them.'®

m Why is the mandatory Basic Pilot/E-
Verify law bad for Arizona businesses?

As of April 2008, only 15 percent (or 25,000) of
Arizona’s 145,000 employers had registered for the
program;'’ however, it is unknown how many of those
employers actually have used it to verify new workers’
employment eligibility. Experts speculate that slow
enrollment rates in the program may be due to several
factors, such as that litigation over the new law is still
pending or that employers have not needed to hire new
workers, or because of confusion over how to register
or lack of the proper resources required to sign up,
such as a high-speed Internet connection.~ Businesses
that save used the system have been critical of it. For
example, Ken Nagel, a restaurant owner in Phoenix,
expressed scorn regarding Basic Pilot/E-Verify after he
recently hired one of his daughters, a native-born U.S.
citizen, and, upon feeding her information into the
system, received a nonconfirmation of her eligibility to
be employed in the U.S."

Small businesses, already struggling in the current
economy, face unique burdens and unanticipated
problems due to the requirements of the new law. >’
Some typical examples include:
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Lack of human resource personnel. Small business
employers are spending significant work time trying to
navigate a program that is not user-friendly, can take
hours to successfully enroll in, and contains excessive
amounts of information that they must wade through
before being approved as registered.

Costly upgrades. Small businesses count every
penny, and many are spending more money than be-
fore on subscribing to high-speed Internet and buying
or upgrading computer systems to be compatible with
the program.

Lost profits. Many feel that the time spent trying to
comply with the overly burdensome requirements
means lost time doing business and earning a living.

Operating expenses. New companies are targeting
small business owners with promises to take over the
verification process as “designated agents” and charg-
ing significant fees for doing so.”’ Some owners feel
compelled to outsource because of the difficulties with
the program, thus adding one more cost to their bottom
line.

Patchwork laws. Employers that operate in multiple
states are faced with a labyrinth of conflicting laws and
regulations, and even just a small mistake could put a
small employer out of business.

Frustrating results. Some owners have reported
getting incorrect results for workers they know are
U.S. citizens. They feel that, ultimately, the time and

money they’ve invested in the program isn’t paying
off.

m What are other consequences of the
new law?

Arizona’s law, although framed as a purely em-
ployment-driven enforcement mechanism, has carried
over into virtually every other aspect of daily life for
Arizona citizens. State media outlets have reported
increased racial profiling and discrimination against
lawfully present immigrants and naturalized citizens
and, for businesses in Arizona, significant decreases in
business and sales, to name a few of the problems.* In
fact, discriminatory practices against immigrants or
those who look “foreign” have increased to the point
that Mayor Phil Gordon of Phoenix has formally asked
U.S. Attorney General Michael Mukasey to investigate
Maricopa County Sheriff Joe Arpaio for civil rights
violations.”

m Conclusion

Arizona’s decision to legislate on immigration
through enacting a mandatory Basic Pilot/E-Verify law
has not yielded positive results for the state, busi-
nesses, or workers. As other states contemplate legis-
lating on this issue, Arizona’s example serves as a
warning of the consequences all state residents will
face, U.S. citizens and noncitizens alike.

FOR MORE INFORMATION, CONTACT
Grisella M. Martinez, Immigration Policy Analyst | martinez@nilc.org | 202.216.0261
Tyler Moran, Director of Employment Policy | moran@nilc.org | 208.333.1424
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S


ome of the greatest success stories in our history are those that came out of the American South​west and the work opportunities seized in pros​pecting for silver and gold.  Those headed to Arizona were often warned that they would find tombstones before they found riches.  Prospectors did find wealth in the mines of Arizona and saw prosperous times, but many of their great boomtowns eventually turned to ghost towns.  Over a century later, Arizona seems doomed to repeat this history.


On July 2, 2007, Arizona became the first state to require every employer to enroll and participate in the U.S. Department of Homeland Security’s (DHS’s) flawed, Internet-based Basic Pilot/E-Verify program to verify the employment eligibility of all newly hired workers.  Dubbed “The Legal Arizona Workers Act,” the poorly crafted law (which took effect January 1, 2008) also created state penalties for employers who “knowingly” or “intentionally” employ undocumented workers, including the possible suspension or revoca​tion of business licenses, and additional reporting and compliance requirements.
 


Shortly thereafter, several national and local groups filed suits in federal district court asking that imple​mentation of the law be delayed because it conflicted with federal law, violated constitutional due process rights, increased discrimination against foreign-born workers, and would cause severe economic hardship to the state.
  These lawsuits were consolidated, and on February 8, 2008, the court denied the requests to de​lay implementation of the new law.
  Although an ap​peal of the court’s decision has been filed with the fed​eral Court of Appeals for the Ninth Circuit, the new law remains in place for the time being.
 


■
Why did Arizona enact a law requiring employers to use Basic Pilot/E-Verify?  


The Arizona law was driven by unfounded, nativist fears that the state’s identity and prosperity were being threatened by a growing population of immigrants, and that the state was falling into disorder and chaos.
  Lawmakers believed mandatory use of Basic Pilot/E-Verify would be a good idea because it would elimi​nate undocumented workers from the economy, force them to leave the state, and increase the state’s pros​perity.  Arizona, however, was not headed toward eco​nomic disaster, and undocumented workers have not left the state.
  The underground economy that existed before the law took effect still exists.
  Arizona al​lowed fear to undercut its prosperity by rushing to make Basic Pilot/E-Verify mandatory even though its problems and negative effects were already well-documented by the federal government and other re​spected independent analysts.


■
Why is the mandatory Basic Pilot/E-Verify law bad for Arizona workers? 


The law requires employers to use Basic Pilot/E-Verify for every newly hired worker, regardless of whether the  worker is foreign-born or native-born.  Independent evaluations of the program commissioned by DHS have found that the federal government data​bases upon which Basic Pilot/E-Verify relies incor​rectly identify eligible workers as not authorized for employment.
  When this happens, workers are given only eight federal working days to resolve the error, or they will be fired.  If they cannot resolve the error, the next time they apply for a job they will continue to be misidentified.  The fact that this program is now man​datory in Arizona means that federal government data​base errors will essentially deny many workers their livelihood.


The database errors have the greatest impact on naturalized U.S. citizens, with almost 10 percent ini​tially being told that they are not authorized to work.  According to the Census Bureau, there are at least 273,700 naturalized citizens in Arizona,
 which means potentially 27,370 of those U.S. citizens will be ini​tially flagged as not authorized to work.  Many Ari​zona workers may find that they are unable to correct their records within the mandatory time frame. 


Abel Pacheco, a naturalized U.S. citizen for eight years, went to look for a new job in Arizona when he lost his job as a truck driver because of the worsen​ing economy.  He applied with eight different compa​nies, but couldn’t figure out why no one called him back with a job offer.  When he finally found work, his new employer notified him that it had received a tentative nonconfirmation of employment eligibility notice for him, which turned out to be due to an error in the Social Security Administration’s (SSA’s) data​base.  By the time Pacheco cleared up the problem by presenting his citizenship certificate at his local SSA office, the few weeks without an income had forced his family into financial trouble.  “I have to come home and see my wife in the face and my babies in the face and tell them, you know, that we’re not in the same position we used to be, and it’s really hurtful, it’s very anguishing because that’s the last thing a father wants to say to his family,” Pacheco told a re​porter.
  


The challenges in correcting federal database errors are significant.  All workers, regardless of citizenship, who need to prove that they are eligible to work will have to correct their records with either SSA, DHS, or both.  There are 16 SSA offices throughout Arizona; however, they are open only between 9 a.m. and 4 p.m. and are closed on weekends, so visiting an SSA office often means missing work.  In order to correct errors with SSA, workers have to present original documents, e.g., birth certificates,
 marriage licenses, green cards, or naturalization certificates.  Some workers who lack those original documents will have to obtain replace​ment documents in order to prove their citizenship or immigration status.  So in addition to missing work and the time spent traveling to SSA offices, workers will also have to spend time obtaining replacement documents from state or federal agencies, for which they will have to pay often costly fees.


Arizona workers who need to obtain replacement documents such as green cards or naturalization cer​tificates will be forced to wait months for these docu​ments due to processing backlogs within U.S. Citizen​ship and Immigration Services (USCIS).  The USCIS California Service Center, which processes applica​tions for Arizona residents, is just now processing ap​plications for replacement green cards that were filed in August 2006.  These lawful workers could be forced to go months without being able to earn a living, pro​vide for their families, and pay their bills.  Given the current economic recession, Arizona should be pro​tecting all its workers from further economic hardship, not punishing them for federal government inaccuracy and inefficiency.

■
How has the Basic Pilot/E-Verify law affected Arizona’s economy?


The latest projections for Arizona’s economic future are grim.  In addition to the money the state has al​ready spent in enacting the law and engaging in litiga​tion, it now faces the reality that some of its largest industries are going to begin suffering overwhelming economic losses.  In the construction industry, for ex​ample, 10 percent of jobs have vanished over the last year.
  Other businesses have decided not to operate in Arizona.  For example, a national restaurant chain owner decided after the law’s passage that even though he had already spent $100,000 planning for a restau​rant in Phoenix, it wasn’t worth spending $4 million to open his business when Arizona’s draconian law could result in it being shut down for even a small mistake.
  The president of a company that owns 68 fast-food restaurants and convenience stores throughout Arizona suspended any new projects in the state because of the law.
  There is additional evidence that many more companies will avoid doing business in Arizona simply because of the requirement that they use Basic Pilot/E-Verify, or that they will stop doing certain kinds of business there, such as farmers deciding not to plant certain types of crops because at harvest time there won’t be enough workers to pick them.
  


■
Why is the mandatory Basic Pilot/E-Verify law bad for Arizona businesses? 


As of April 2008, only 15 percent (or 25,000) of Arizona’s 145,000 employers had registered for the program;
 however, it is unknown how many of those employers actually have used it to verify new workers’ employment eligibility.  Experts speculate that slow enrollment rates in the program may be due to several factors, such as that litigation over the new law is still pending or that employers have not needed to hire new workers, or because of confusion over how to register or lack of the proper resources required to sign up, such as a high-speed Internet connection.
  Businesses that have used the system have been critical of it.  For example, Ken Nagel, a restaurant owner in Phoenix, expressed scorn regarding Basic Pilot/E-Verify after he recently hired one of his daughters, a native-born U.S. citizen, and, upon feeding her information into the system, received a nonconfirmation of her eligibility to be employed in the U.S.


Small businesses, already struggling in the current economy, face unique burdens and unanticipated problems due to the requirements of the new law.
  Some typical examples include: 

Lack of human resource personnel.  Small business employers are spending significant work time trying to navigate a program that is not user-friendly, can take hours to successfully enroll in, and contains excessive amounts of information that they must wade through before being approved as registered.


Costly upgrades.  Small businesses count every penny, and many are spending more money than be​fore on subscribing to high-speed Internet and buying or upgrading computer systems to be compatible with the program. 


Lost profits.  Many feel that the time spent trying to comply with the overly burdensome requirements means lost time doing business and earning a living.  


Operating expenses.  New companies are targeting small business owners with promises to take over the verification process as “designated agents” and charg​ing significant fees for doing so.
  Some owners feel compelled to outsource because of the difficulties with the program, thus adding one more cost to their bottom line.

Patchwork laws.  Employers that operate in multiple states are faced with a labyrinth of conflicting laws and regulations, and even just a small mistake could put a small employer out of business.


Frustrating results.  Some owners have reported getting incorrect results for workers they know are U.S. citizens.  They feel that, ultimately, the time and money they’ve invested in the program isn’t paying off.


■
What are other consequences of the new law?


Arizona’s law, although framed as a purely em​ployment-driven enforcement mechanism, has carried over into virtually every other aspect of daily life for Arizona citizens.  State media outlets have reported increased racial profiling and discrimination against lawfully present immigrants and naturalized citizens and, for businesses in Arizona, significant decreases in business and sales, to name a few of the problems.
  In fact, discriminatory practices against immigrants or those who look “foreign” have increased to the point that Mayor Phil Gordon of Phoenix has formally asked U.S. Attorney General Michael Mukasey to investigate Maricopa County Sheriff Joe Arpaio for civil rights violations.


■
Conclusion


Arizona’s decision to legislate on immigration through enacting a mandatory Basic Pilot/E-Verify law has not yielded positive results for the state, busi​nesses, or workers.  As other states contemplate legis​lating on this issue, Arizona’s example serves as a warning of the consequences all state residents will face, U.S. citizens and noncitizens alike. 


——————————
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